2 KanawHukosa E.b., Borkosa A.l0.Pycckas npaBocnaBHas LiepkoBb 1 apmusi B Benukon OTeve-
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B HacTosiLe cTaTbe paccmaTpuBaeTCs NOHATME NPOPECCMOHANEHOM TalHbl U 3aKOHOAATENbHbIN
MOAXO0A K PEryNMPOBaHNK0 OTHOLLIEHWIA, CBSI3aHHBIX C UCMONb30BaHWEM MHGOpPMALK, OTHOCSLLMMCS K MPO-
theccmoHanbHol TaitHe. BhisBnstoTcs npobnemHble acnekTbl, JAeTCs OLEHKA CYLLECTBYIOLIEN NPaKTUKE
NMpaBOBOr0 PerynnpoBaHmus. ABTopamu cienaH BbIBOL O TOM, YTO MHCTUTYT MPaBOBOIA 3aLLuMTLI Npodeccu-
OHarbHOW TaltHbl B Poccun HeocTaTo4Ho paspaboTaH, 1 chopMynnpoBaHb! NMPELNOXKEHUS MO COBEPLLEH-
CTBOBaHMI0 MHGOPMALIMOHHOTO 3aKOHOAATENbCTBA.
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lMpodheccuoHanbHas TaHa kak KpUaUYeckuin TEPMUH B HACTOALLMIA MOMEHT HE UMeeT
€[MHOrO ONpeneneHus B HayyHoit nutepatype. MNpu 3TOM BUAOB AESTENBHOCTM, B OTHOLLEHUH
KOTOPbIX POCCUIACKUM 3aKOHOAATENBCTBOM YCTAHABNMBAKOTCS NPaBOBble PEXWMbI 3aLLUUTLI UH-
thopmanmm, 0bycnoBneHHble MPOGECCHOHaNbHON TalHoM, NO OLEHKE psiaa UcCrepoBaTeneit
HacuuTbIBaeTcs Gonee TpuauaTy. B cBA3n ¢ 3TUM, McCnefoBaHNE NOHATHS NPOdECCUOHANBHON
TaliHbl 1 €€ 3aKOHOAATENLHOMO PeryNMpOBaHNs SIBNIETCS akTyanbHbIM, MOCKOMbKY (haKTN4Yeckn
npoceccmoHanbHas TaHa 0600LaeT B cebe 3HaYUTENbHYH COBOKYMHOCTbL MPaBOBbIX PEXMMOB
3aLWMTI MHGOPMaLMK, @ NOTOMY HOCUT CUCTEMOODPA3YHOLMA XapaKTep.

OTaenbHbIMU MCCreaoBaTENSMU NPOBEAEH aHaNM3 MOHATUS NMPOGECCHOHaNBHON TaiiHb! Ha
OCHOBE COfiepXaHusi CpaBOYHOI nuTepaTtypbl. Tak, A. H. [MpoKoneHKo OTMEYAET, YTO B OTEYECTBEH-
HbIX OPUOMYECKUX CTIOBAPSIX MOHSATUE MPOGECCHOHANBHOM TallHbl HUKOUM 0Bpa3oM He OTpaaeT
MpaBOBYK CYLLHOCTb, U ML CBOAUTCA K TOMY, YTO aHHOe NoHsTe sBnsieTcst 0bobLiatoLmM no
OTHOLLIEHMO K BWAAM TaliiH, OTHOCMMbIM K MpocbeccvoHanbHeIM. B CBOK ouepesb, CroBapy MHO-
CTPaHHbIX CIOB, KaK YKa3bIBaeT aBTOp, ONPeAensitoT 4aHHOE NOHSATHE C NO3WLM HPABCTBEHHON 0bst-
3aHHOCTY YeroBeKy COXPaHsiTb B TailHe BCe, YTO CTaHOBMTCS €My W3BECTHBIM B cuny npodeccun’.

B yactv onpegeneHuit, opmMynupyeMbIx B OTHOLLEHWUM JAHHOMO MOHATUS yYeHbIMU-Npa-
BOBeaMu, MOXHO OTMETWUTb, YTO 3HA4YUTEsNbHasa UX YaCTb CBOAUTCA K ABYM noaxodam. Co-
rMacHo nepBoMYy, NpodheccroHanbHas TaiHa onpefensieTcsl C No3nLMK NPUHAANEXHOCTM K
OnpedeneHHOMY poLy AEATENbHOCTW W OCYLLECTBNEHMO NPOeCcCHOHarbHbIX QYHKUMA. Bes-
YCIOBHO, B CBOEM CYTW 9TO NOMMYHbIA NOAXOL, O4HAKO MHOMMe CHOPMynMpOBaHHbIE B paMKax
Hero onpeneneHns HocAT JOBONbHO abCTpaKTHbIN XapakTep, U He 0TBeYatoT Ha BOMPOC, Kakue
BWAb! NPOHECCUOHANBHON AeATENBHOCTI MOryT ObiTh 3aLLLLieHbI IPOGECCMOHANBHOM TaltHON.

CornacHo BTopoMy Noaxoay, onpeaenexie npodeccuoHanbHoOM TalHbl OCYLLECTBSAETCS
Mo 0CTaToOMHOMY MpuHLMNY. WHaue roBops, B cogepxaHun hopMynmpyemblx B paMKkax Takoro
noaxoaa onpeseneHnsx OTMEYaeTCsl He cama CyLIHOCTb NMPOheCcCMOHabHOM TalHbl, a TO, YTO
nog ee 3aluToN HaxoauTCst MHGOPMALMSs, KOTOpasi HE OTHOCUTCA K TalHE roCcyAapCTBEHHOMN U
MYHULMNanbHOW cnyx6bl. Be3ycnoBHo, 1 Takon NOAX0A HE NULIEH CBOEN NOrvKW, OOHAKO U B
HEM He OTpaxaeTcs nogpobHO, UTO eCTb CYLLHOCTb MPOMECCHOHANBHOMN TalHbI.

HopmaTvBHOE 3akpenneHne TepMuHa "npodeccnoHanbHas TanHa" Bnepsble 6bino cdop-
MynupoBaHo B Ykase [lNpesugerta PO ot 06.03.1997 Ne 188 "O6 yTBEp)aEHUM NepeyHs cae-
JeHuIn KOHUAEHLMaNbHOrO Xapaktepa'2. MyHKT 4 Ykasa onpegensiet, Yto npodeccuoHanbHoi
TallHOW SABNSIOTCS CBEAEHWS, CBA3aHHbIE C NPOGECCUOHABHON AEATENbHOCTLH, AOCTYN K KO-
TOPbIM OFpaHMYEH B COOTBETCTBMM C 3aKoHOAATeNbCTBOM. B nocnegytowem aaHHoe onpegene-
HWe HaLUmo oTpaxeHue B TekcTe PeaepanbHoro 3akoHa "O6 uHdopmaLmm, MHDOPMALMOHHBIX
TEXHOMOrMsAX M 0 3awuTe uHdopmaumn” (ganee - 3akoH 06 uHdopmauum)3. B nyHkte 5 cT. 9
3akoHa npodeccroHanbHON TanHo NPU3HAETCs MHGOpPMaLWs, NOMYYeHHas rpaxaaHamm (du-
3MYECKMM TTMLIaMI) NPK UCMOMHEHUN UMK NPOECCUOHANBHBIX 00S3aHHOCTEN UMK OpraHn3a-
LMSIMM NPY OCYLLECTBIIEHUM UMW ONpELENEeHHbIX BULOB AEATENBHOCTY.

MHaye roBops, 3aKoH Mpu3HaEeT MPOgECcCHOHaNbHON TaltHON MHoBYL MHAOpPMALWIO, NOMyYeH-
HYIO B CBA3Y C UCMIOMHEHNEM NPOoECCHOHaNbHbIX 00513aHHOCTEN. Takoi crnocod 13NoXeHUs Npago-
BOW HOPMbI s1BNsETCS Bornee yaobHbIM Ans MPUMEHEHNS, YEM MPOCTOE NEPEYMCIIEHNE KOHKPETHbIX
BIOOB TalH, OTHOCUMBIX K MPOPECCUOHANBHOM, OOHAKO TPeOyeT BbIAENEHs B CTPYKTYpe HopMaTyiB-
HOTO aKTa OTZENbHON HOPMBI, B KOTOPOI 3TV MofBMab! ByayT nepeumcneHbl. 3To OymeT cnocobeTBo-
BaTb TOYHOCTU U OMPEAENEHHOCTW 3aKOHOAATENBHOrO PerynpoBaHus.
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B 70 e Bpems, BaXHO OTMETUTb, YTO B 3aKOHOAATENbHOM OnpedeneHnn npogeccuo-
HamnbHOWN TalHbl TaK e, Kak 1 BO MHOTUX JOKTPUHAIBHBIX, HE OTpaXeHa CYLLHOCTb JaHHOrO Mo-
HATUS 1 He OnpegeneHbl KpUTepUn pasrpaHuyeHmnst NpohecCUOHanbHOM U CryeOHO! TalHbI.
OT0 ABNAETCS NPUYMHON TOrO, YTO COOTHOLUEHWE MPOGECCUOHANBHON U Cry)XEBHOI TaiHbI B
IOpPUAMYECKON HayKe BbICTYNaeT CamMoCTOSATENbHbIM NPESMETOM ANst UCCNEAoBaHMS U 0OCYX-
AeHns4. B cBA3M C 3TUM, BMIONHE 04EBMAHO, YTO NMYHKT 5 cTaTbn 9 3akoHa 06 MHGopMaLMK Hyx-
[AETCS B YTOYHEHWN W LLONOMTHEHWN,

Momumo 3TOro, UCcreaoBaTensMn CnpaBeanBo 0TMEYaEeTCs, YTO MHCTUTYT NPaBOoBOW 3a-
LWMTBI NPOGeCCUOHAMNBHON TaltHbI IBMSIETCS HAaMeHee pa3paboTaHHbIM B POCCUACKOM 3aKOHO-
patenscTee. Cpeam NPUYMH BLIAENAKTCS OTCYTCTBIE B HOPMATMBHOM ONPELENeHUN CYLLHOCTH
npodeCcoHanbHOM TalHbl; 3HaUMTENBHOE KOMMYECTBO NPOMECCHIA, B KOTOPbIX UIMEETCS TaliHa,
W KOTOpble, B CBSA3M C 3TM, HEOOX0AMMO 3aLUMLLATh NPABOBLIMU CPEACTBAMM, KOTOPbIE (haKTU-
4ecku OTCYTCTBYIOT. BnonHe oueBnaHo, YTO pa3BuTHe 0BLLECTBA CNOCOBCTBYET M NOSBNEHMIO
HOBbIX MPOECCHUIA, KOTOPbIE NMPUBOASAT K MOSIBNIEHNIO HOBLIX BUAOB NPOGECCUOHANBHBIX TalHS.

BhilwensnoxeHHoe cBUOETENbCTBYET O TOM, YTO 3aKOHOAATENbHOE PerynupoBaHue npodec-
CMOHASTBbHOM TaliHbl B POCCUM HY)XOAeTCst B 3HAUMTENBHOM COBEpLUIEHCTBOBAHMK. Heobxogmmo yTou-
HEHWe MOHSATUSI NPOCHECCUOHAMNBHOI TaliHbl, ONPEAENEHNe COOTHOLLIEHUS C NPaBOBbLIM PEXIMOM
crnyxeBHoi TailHbl, BblaeneH1e NPU3HAKOB, NO3BONSIOLLMX YCTAHOBUTL HanM4Me B TOM UMW MHOM
BUIe NPOGECCMOHANBHOM AEATENBHOCTY MHAOPMALWK, MOANEXALLEN 3aLLuTe OT pasrnalleHus.

Bo3moxHO, BNomnHe nornyHbIM 6610 Bbl BbIAENEHNE B CTPYKTYPE 3akoHa 06 nHopmaLmm
OTHeNbHON CTaTbi, NOCBALLEHHON NPOeccoHarnbHOM TalHe. Hanpumep, B YacTy Nepeom Aax-
HOW CTaTby 3aKpennseTcs neranbHOE onpegeneHne NCCneayemoro NoHsTUS. BaxkHo, Ytobbl B
[AHHOM MOHATMM ObINO OTPaXEHO HE TOMBKO TO, YTO K NPOECCHOHANbHON TalHe OTHOCUTCS
WHOPMaLWs, NOMyYeHHas rpaxgaHamu Unn OpraHNu3aLusImMi NpY OCYLLECTBEHUM ONpeaeneH-
HbIX BUAOB AEATENbHOCTU (AenCTBYOLWas pegakums n. 5 c1. 9 3akoHa 06 MHdopmaLmm), HO 1
MpuM3HaKm, B COOTBETCTBUM C KOTOPLIMW MOXHO YCTaHOBUTb HaNM4Me NPOECCMOHANBHON TalHbI
B TOM UM MHOM BuMAE OesTenbHoCTU. Hanpumep, To, 4To B X0ge OCYLEeCTBEHNs Takon aes-
TENbHOCTYN MPOUCXOAMT NOMyYEHNe CBEAEHWIA, NPK pasriaLleHini Uim UCMOoNb30BaHUN KOTOPbIX
MOXET BO3HUKHYTb yrpo3a npasam 1 cBob0oaaM, HaHECEH MaTepuanbHbIN U MOpanbHbI yLlepo
NNYHOCTM, C KOTOPOW B3aMMOAENCTBYIOT CyObEKTbI NpohecCHoHanbHOM aeaTensHocTh. [lo-
MMUMO 3TOrO, KaK yxe Bblno 0TMeYeHo, HeoBX0AMMO YTOYHUTL KPUTEPUM pasrpaHNYEHUs Npo-
theccuoHanbHOM 1 cryxebHOM TailHbI - 0gHaKo 6ornee YeM 04EBMAHO, YTO 3TO NOTPEDYET U BHe-
CEHWS UI3MEHEHMIA B HOPMbI, ONPEAENSIOLLME NOHATUE U MPU3HAKN CITYKEBHON TallHbI.

BHeceHne 0603Ha4eHHbIX KoppekTvB ByaeT cnocobCTBOBATH TOYHOCTU M ICHOCTM NPaBo-
BbIX HOPM, 4TO MOBBLICUT APPEKTUBHOCTb NPABOBOIO pPerynmposaxms. [lomrmo aToro, BHeApe-
HWe KBarMUUMPYIOLWMX NPU3HAKOB B YaCTW CBEOEHWA, OTHOCUMbIX K MPOCHECCUOHANbHOM
TallHe, OKaXeT BNMSHME M Ha TMBKOCTb MPaBOBOrO BO3AECTBMS, MOCKOMbKY TakoW Nogxog, B OT-
NM4Me OT MPSMOTO yKa3aHus BUGOB NPOECCUOHANBHOM TailHbl MO3BONNT ONPEAENSTh Hanuume
TaKOBbIX 1 B UHbIX BUOAX AEATENbHOCTY.

' MpoxkoneHko A.H. MpoceccroHanbHas TaitHa B poccUnckoil npasoBoi Hayke // Mpobnembi npaso-
oxpaHuTenbHoi aesitenbHocTi. Ne1. 2015. C. 23-27.

2 Yxas3 MpesugeHta PO ot 06.03.1997 Ne 188 (pen. ot 13.07.2015) "O6 ytBepxaeHum Mepeyns
cBefeHu KoHmaeHUanbHoro xapakTepa" // Poccuiickas raseta. Ne 51. 14.03.1997.
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