TOB. FAPKVM NPUMEPOM MOXKET CITY>KIUTb MPOEKT "3MEKTPOHHOE M3bMpaTenbHbie NpaBo”, KOTOPbIN
no3sosnn 6l 06eCNeYnTb NONUTMYECKME NPaBa 1 CBOBOALI YeNOBEKa U rpaxaaHuHa.

Takum 0Bpa3oM, Mbl MOXEM CenaTh BbIBOZ O TOM, YTO MPUHATUE HOBBIX (OYHKLMIA CO
CTOPOHbI HALLIEro roCyAapcTBa 3T0 HeM3BeXXHOCTb. [NMaBHOE BOBPEMS MOHATL MOMEHT NpaBuiib-
HOrO UX NPUMEHEHNS 1 OCYLLECTBNEHNS. VIMEHHO TOrga Mbl CMOTMK Obl BHIBECTH HaLLy CTpaHy
Ha NPUOPUTETHO HOBLIE YPOBHM.

1. Anexcees C.C. Teopus rocyaapctsa v npasa. M., 2005.C.131.

2. YepHoronoskuH H.B. Teopus chyHKLmin coumanmcTudeckoro rocygapersa. M., 1970. C.23

3. bopucos I'.A., Tonkos E.E. o pa3ssutum Teopun chyHkuumi rocyaapctea//lPABO U OBPA3OBA-
HWE. -M: U3paTensctBo CoBpeEMEHHOrO ryMaHUTapHoro yHusepcuteta, 2005. C.5-17.
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WHCTUTYT GAHKOBCKON rapaHTuM He SIBNSIETCS YEM-TO COBEPLUEHHO HOBbLIM, HEW3BeLaH-
HbIM Jocene. B npaBoBoii Hayke MPUHATO OTCHYMTLIBATL UCTOPUIO DOPMMPOBAHNS HAHKOBCKO
rapaHTWu, Kak NpaBoBOro MHCTUTYTA ¢ 60-bix rofos XX B. AIMEHHO B 3TOT Nepuof, AaHHbIA UH-
CTUTYT chOPMMPOBANCS B COBPEMEHHOM €r0 NMOHMMaHMKU. 3HA4YAMOCTb €ro B MoCneaytoLLme fe-
cATUNETUsIX XX Beka TONbKO BO3pacTaeT, YTo 0O0CHOBLIBAETCS peanuaaLeit MHOrO4MUCEHHbIX
WHBECTULMOHHbIX NPOEKTOB Ha brivkHeM BocToke. B Hay4HOI JOKTPUHE NMPUHSTO cunTaTh Npes:-
LUECTBEHHWKaMU DAHKOBCKOM rapaHTUM MHCTUTYThI: NOPYYUTENLCTBA U AOKYMEHTAPHOIO aKKpe-
puTuea’. MpeabicTopust DaHKOBCKOW rapaHTIW B HALMOHANBHOM MpaBe CBsi3aHa C MeXayHapoa-
HbIM MPaBOM ¥ )OPMMPOBAHMEM HOBOW PbIHOYHOM SKOHOMWKM B Hallelt cTpaHe. BeegeHue B
2015 rogy B rpaxaaHcKoe 3aKOHOAATeNbCTBO MHCTUTYTA HE3ABUCUMOWN rapaHTUW U BKITIOYEHNS
B Hee 6aHKOBCKOW rapaHTWM Kak OTAenbHOro B1aa, CBUAETENLCTBYET O MOCTENEHHON YHUMKa-
LW JAHHOrO HALMOHANLHOMO NMPABOBOrO MHCTUTYTA C aHANOTMYHBIM MEXOYHapOAHbIM. [aHHbIi
NPaBoOBOA WHCTUTYT crieumduyeH B pasnuuHbIX CTpaHax. HaumoHamnbHble 0coBeHHOCTH ero
(hopMUpYIOTCS NOA BO3LENCTBIMEM MCTOPUYECKMX, MAEOMOrNYECKUX, SKOHOMUYECKUX W MHbIX
(hakTopos.

B Pecnybnuku KasaxctaH HopMbl, perynmpytoLLve rapaHTiio pacrnonoxeHsl B naparpage
6 MK PK coBmMecTHO ¢ HopMamu, perynmupytoLmMmmn nopyynTensCTeo. [apaHTus B 4aHHOM Hop-
MaTWUBHO -NPaBOBOM JOKYMEHTe OnpeferneHa kak: "B cuny rapaHtum rapaHT obs3biBaeTcs ne-
ped KpegutopoMm ApYroro Nuua (OoMKHMKA) OTBeYaTb 3a UCMOMHeHWe obs3aTenbeTBa 3Toro
NMLUA NOMHOCTBIO UMK YACTUYHO CONMAAPHO C AOIMKHUKOM, 32 UCKIIOYEHWEM Cryyaes, npeay-
CMOTPEHHbIX 3aKOHOAATENbHBbIMU akTaMn"2, Tak e NpeaycMOTpeHa BOMOXHOCTb odopmne-
HWS rapaHTm ons 06sA3aTenbCTB KOTOPbIE BO3HUKHYT B Byayllem; Ha CTOPOHe rapaHTa MoryT
BbICTYNUTb HECKOMBKO MWL, B TAKOM Ciy4aum UX OTBETCTBEHHOCTb ByaeT conmpapHo (B OTNYMM
OT NOPYYUTENbCTBA, Fae NOpyyYnTENnemM MOXET ObiTb TOMbKO eAMHNYHOE NULO U OTBETCTBEH-
HOCTb CnefoBaTenbHoO CybenauapHas); MPaBOOTHOLLEHMS B Chepe rapaHTUN BbITEKAKOT U3 3a-
KIIOYEHHOrO B NMMCbMEHHOM hopMe AOroBOpa-rapaHTm; HecobntoaeHne TpebosaHuii k hopme
BNeYeT HeAeNCTBUTENbHOCTb rapaHTuK; rapaHTus ABnseTcs obecneveHnem TonbKo AencTBu-
TenbHOro TpeboBaHs; NPeayCMOTPEHa OTBETCTBEHHOCTb rapaHTa i OH Obifn U3BELLEH O He-
[EeecnocobHOCTM JOMKHUKA, @ KPEAUTOPY Takue CBeAeHUs He Bbifin U3BECTHbI; rapaHT 1 JOITK-
HWK OTBETCTBEHEHbI NEPe KPeauTopom B paBHOM obbeme 1 ap. baHkosckas rapaHTtus B Pec-
nybnumke KasaxcraH moxeT ObiTb BblgaHa 6aHKoM 2-ro YpoBHS BaHKOBCKOW CUCTEMBbI, NONY4NB-
LUME NULIEH3NIO OT YNONTHOMOYEHHOrO opraHa (cT. 331 MK PK)3.

B MonpoBe 3akoHogaTensHo 3akpenneHa (c1.1774 TK PM) Tonbko geduHnums "6aHkos-
Ckas rapaHTus"; "ncbMeHHoe 0653aTenbCTBO, B3ATOE Ha cebst GaHKOM M MHBIM (OMHAHCOBbLIM
yypexaeHnem (rapaHtom) no npocsbe Apyroro nuua (pacnopsauTens), ynnarutb Kpeguropy
pacnopsigutens (6eHednumapy) onpegeneHHyo AEHEXHY0 CyMMY Ha OCHOBAHUM MUCbMEHHOIO
3asBnexns 6eHedmumapa™. Mo rpaxgaHckoMmy 3akoHogatensctey PM GaHkoBCKasi rapaHTus
€CTb He3aBMCMMOe NMYHoe obecrnedermre no nepeomy TpeboBaHmMo, B DOPME OJHOCTOPOHHEI
caenku. [loroBop 3aKno4aeTcs B MMCbMEHHON (hOpME, ABMSETCS BOME3AHBIM, YCIOBWS Corfa-
COBbIBAKITCSA MEXAy CTopoHamu. B obecneyenne TpeboBaHs rapaHTa MoryT BbITb MPUHSATHI Kak
NMYHBIE TaK M BelHble obecneyenms. baHkoBCckas rapaHTs MOXET nognaaath NOA perynvpo-
BaHWe YHUUMLMPOBaHHBIX NpaBun 1 obblyaes, npn aTom Hopmbl KI' PM 6yayT npumeHumbl B
TOW YaCTw, B KaKO 3TO HE MPOTMBOPEYMT TakiM Npasunam 1 obblvasm.
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YKpauHCKWIA 3aKoHOZaTENb OTHEC rapaHTM K OQHOMY M3 BUOB 0becneyeHus BbinomnHe-
Hus obsizatenscTea (cT. 546 MK YkpanHbl). Mo 0bwiemy npasuny, 4ACTBYIOLLEMY 411S BCEX BU-
[oB obecneyeHus - hopma NUCbMeHHasi, ee HecobMoaeHWe BEAET K NPU3HAHMIO CLENKN HU-
YTOXHOW. [apaHTOM B YKpanHe MOXeT BbICTYNuTb 6aHK, MHOe (hMHaHCOBOE YUpeXaeHne umn
CTpaxoBas opraH1saLms (HOpPMbl aHarnoriHble paHee fencTeytowye B [K PO), KoTopble BbICTY-
nakT TakoBbIMU Nepes 6eHedmLMapoM rapaHTMpyst BbINOMHEHWE NPUHLMNANOM CBOEi 00s13aH-
HocTnS. OTBETCTBEHHOCTb 3@ HEMCMONHEHE 00513aTENLCTBA Neper KPeAMTOPOM HECET rapaHT.
lapaHTus 6e30T3bIBHA, HE3aBMCMMA, HeNepeaaBaeMa, Boame3aHa. Ctatbeit 569 ycraHoBneHo
npaBo rapaHTa Ha perpeccHoe TpeboBaHue K JOMKHUKY B pa3Mepe CyMMbl, koTopasi bbina Bbl-
nnayeHa MM KpeauTopy BO UCMOMHEHNE rapaHTuu. HopMbl 06 OTBETCTBEHHOCTM N0 6aHKOBCKOM
rapaHTUM B 3aKOHOAATENbCTBE OTCYTCTBYOT. Kak Mbl MOXXeM BUAETL faHHbIE HOPMbI NpaKTUye-
CKM MAOEHTUYHbI Hopmam poccuidckoro K, gencteosasiume 1o 2015T.

AHanornyHoe perynupoBaHie rapaHTum (6e3 ykasaHus Ha Bigbl) NpeayCMOTPEHb! rpax-
[aHCKUM 3aKoHoAaTenbCTBOM ApMeHuw. Tak, cornacHo c1.383 TK Apmenum: "rapaHT (6aHk,
WHOE KpeauTHOE y4YpexzaeH1e unu CTpaxosasi opraHusaums), No npockbe apyroro nuua (Mpux-
UMnana) NpuHUMaeT NUCbMEHHOe 00513aTeNbCTBO B OTHOLIEHWM KpeauTopa NpuHUmMnana (6exe-
thuupapa) ynnatutb 6eHednLmapy B COOTBETCTBUM C YCIOBUSMU rapaHTUItHOrO 0bs13aTensCcTBa
LEHEXHYI0 CyMMy MO NPeACTaBNEHUM NOCNEAHUM NCbMEHHOrO TpeboBaHmMs"6. Tak e Kak 1 B
YKpPaWHCKOM 3aKOHOAATENbCTBE rapaHTUs CamMoCTOsTENbHA, He3aBMUCMa, 6e30T3bIBHa U Hene-
pegaBaema. Yto ke KkacaeTcs perpecca, TO BOSMOXHOCTb Takoro TpeboBaHWs JOIMKHO ObITh
YCTaHOBMEHO COrMalLeHneM MeXxay rapaHTOM U NMPUHLMNANOM.

B cT. 478 TK Pecnybnukm AsepbaitmxaH 3akpenneHo nonoxexue: "B cuny rapaHtum ra-
paHT (6aHK, MHOe KpeauTHOE YUPEXAEHNe UK CTPaxoBas OpraHu3aLys) Aaet no npocsbe apy-
roro nuua (MpyHuMnana) nuceMeHHoe 0653aTenbCTBO YNNaTUTL KpeauTopy npuHumnana (bexe-
tuumapy) B COOTBETCTBMM C YCMOBUSIMM [aBAEMOro rapaHToM 06s3aTenbCTBa AEHEXHYI0
CyMMy N0 npeacTaBneHun GeHedumumapom nucbMeHHoro TpebosaHms 0 ee ynnate"?. 3akoHo-
[AaTenbHO 3akpenneHa npupoaa rapaHTum - obecneyeHne obszatenscTea npuHumnana. lapasx-
TUS SIBNISIETCA BO3ME3HOM, HE3aBMCUMON, BE30T3bIBHOM, HENepeaaBaemoil (€Cnm B ee ycno-
BUSIX CTOPOHbI He 3akpenunm uHoe). TpeboBaHwe: ero ¢opma, CpOkM pacCMOTPEHMS!, OCHOBaHMS!
OTKa3a B YAOBNETBOPEHWM - aHaNOrMYHbI POCCUACKOMY 3akoHodaTenbCTBy. UTo KacaeTcs pe-
rpecca, TO YCroBWS 0 ero NPUMEHeHUN JOMKHbI BbITb YKa3aHbl B rapaHTum.

WTak, kak Mbl BUAMM BblLeneHne NpaBoBoro MHCTUTYTa GaHKOBCKON rapaHTum XapakTepHO
ANs 3aKoHogaTenbCTBa Halen cTpanbl u ctpad CHI. CrniegyeT 0TMETUTb M TOXOECTBEHHOCTb
TEPMWHOIOMMM B HOPMaX, PErYNMpYoLLMX BaHKOBCKYHO rapaHTMio B POCCUICKOM 3aKoHOAaTeb-
CTBE U 3aKOHOLATENbCTBE, PACCMOTPEHHBIX CTPaH.

' Cupoposa A.B., VieaHoea O.W. OT3bIB nnLeH3nm kak cnocob ctabunmaamm 6aHKoBCKOW CUCTEMbI
/I c6opHuMK Hayu4HbIX cTaTeilt |1l Bcepoccuitckoil 3a04HOM HayYHO-NPaKTUYECKoi KoHdepeHLumn: Poccuiickas
HayKa: aKTyanbHble 1CCriefoBaHns 1 paspaboTku B 2-x yacTax. Camapa, 2017. C. 399-400.

2 [paxpaHckuin kogekc Pecnybnvkm KasaxcraH (O6Lwas yacTb), npuHsT BepxoHbim CoBeToM Pec-
nybnuku Kasaxcran 27 pekabps 1994 roga (C M3MEHEHWSMW W JOMONHEHUSMK MO COCTOSIHUIO Ha
28.10.2019 r.) // BegomocTu Mapnamexta Pecnybnukm Kazaxctan, 1996 r., Ne 2. C. 187.

3 Tam xe.
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4 'paxpaHckuii kogeke Pecnybnukm Mongosa (KHura TpeTbsi. Obsizatensctsa) ot 6 s 2002 rona
Ne 1107-XV (c n3mMeHeHUsIMM 1 AONONHEHNUSIMK N0 cocTostHMo Ha 15.11.2018 1) // OchmumansHbIi MOHUTOP
Pecnybnuku Mongosa" ot 22.06.2002 Ne 82-86/661.

5 TpaxpaaHckuin kopekc YkpauHbl oT 16 siHeapst 2003 roga Ne 435-IV (C uaveHeHUsMM 1 JONOMHe-
Huamm no cocTostHmio Ha 03.10.2019 r.) // BegomocTn BepxosHoit Pagb! Ykpautbl ot 03.10.2003 r. Ne 40.

6 ['paxpaHckui koaeke Pecnybnuku Apmenns ot 17 utoHs 1998 ropa // OcbuumanbHble BELOMOCTH
Pecnybnuku Apmenns, 10 aBrycta 1998 roga, Ne17 (55).

T TpaxpaHckuin kopekc AsepbaitmkaHckor Pecnybnuku (yTeepxaeH 3akoHom AsepbaiimkaHckoi
Pecny6nuku ot 28 nekabpst 1999 roga Ne 779-1Q) (C M3MEHEHUSIMM 1 [OMOMHEHUSIMI MO COCTOSHUIO Ha
09.07.2019 r.) // C6opHuk 3akoHopaTenbcTaa Asepbanmkarckoin Pecnybnuku, 2000 rog, Ne 4.
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